Equitable property rights can be seen as paradoxical: how can a system based on conscience have developed rights that operate in rem? In Akers v Samba Financial Group, 1 for example, Lord Sumption states that that 'an equitable interest possesses the essential hallmark of any right in rem', 2 yet goes on to say that when an asset subject to an equitable interest is transferred to a third party, 'the question becomes whether the conscience of the transferee is affected'. 3 Our aim here is to resolve this paradox, at least in relation to rights under a trust. 4 Where T holds on trust for B, we argue that conscience is crucial when considering how and when B may make an equitable proprietary claim against C, a successor in title to the original trustee. Such a claim can only be made in relation to property which is held by C at a point in time when C's conscience is affected by knowledge of the initial trust relationship between T and B, in such a way as to subject C to a duty to B. 5 In other words, the proprietary effect of the trust is based squarely on an initial relationship between B and T, and a later, similar relationship between B and C, rather than any abstract, depersonalised interest of B. 6 The resolution of the paradox depends on accepting that, when B's beneficial interest is described as proprietary, 'proprietary' must be understood in a special, limited sense. 7 The key to Lord Sumption's observation in Akers is the particular, and idiosyncratic, sense in which his Lordship used the term 'in rem', defining the essential hallmark of such a right as being that it is 'good against third parties into whose hands the property or its traceable proceeds may have come, subject to the rules of equity for the protection of bona fide purchasers for value without notice'. 8 We agree that the ability to affect C is what justifies regarding a beneficial interest under a trust as more than a mere personal right. It is possible to recognise that a beneficial interest has such an effect whilst also distinguishing it from rights, such as a legal are founded on exactly the same duty of C to B, and, indeed, are simply different means to give effect to that duty. We therefore argue that cases discussing the knowing receipt claim can provide valuable insights into the nature of, and limits to, the equitable proprietary claim. 15 As to the content of C's duty, B's ability to make a claim against C does not mean that C is under all the same duties as T may have owed to B. 16 To that extent, B's interest, as against C, differs from B's pre-existing rights against T. Nevertheless, B can show that C is under the same core duty as T: a duty, owed to B, not to use the property other than for the benefit of B. 17 In that sense, a core aspect of the initial trust relationship can be said to persist, notwithstanding the transfer to C. Moreover, C, like T, is unable to meet B's claim by simply offering to pay B the value of the trust property: 18 C's duty can be enforced in relation to the specific trust property, or its traceable proceeds, through an order that C transfer that very property to a new trustee, or to B, as appropriate.
As to the timing and basis of C's duty, it is clear that C's duty need not arise immediately on C's receipt of the relevant right from T. This was confirmed, for example, in ITS Ltd v GP Noble Trustees Ltd, 19 where Lloyd LJ stated that B's proprietary claim against C: 'only extends to money (or its traceable proceeds) which was in her hands at the time she was given notice of [B's] claim.' 20 Adopting the analysis of Millett J in Agip (Africa) Ltd v Jackson, 21 Lloyd LJ stated that: 'to the extent that, before she had notice of the claim to the funds, she had disposed of any of the money without receiving traceable proceeds, she would not be liable [to B].' 22 It is therefore clear that, in a case such as Example 1, even though C has received property transferred by T in breach of trust, C is under 'no relevant duty as regards the [property] until she [has] notice of the interest of [B] .' 23 This means that C 'cannot be made accountable for relevant assets disposed of at a time when he had no notice of the adverse interest'. 24 The key point is that even in a case such as Example 1, where B has a pre-existing beneficial interest in an asset received by C, C's receipt of the property, by itself, does not subject C to an immediate duty to B. Rather, B must point to further facts to show why there is a good reason for C to come under such a duty: specifically, B needs to show that C's conscience is affected by knowledge (from whatever source) of the pre-existing trust relationship between T and B. This does not mean that, in the period after C's receipt, and before C acquires such knowledge, B no longer has any interest in the trust property or its traceable proceeds. Rather, the possibility of C's coming under a duty to B in relation to that property justifies regarding B as having a persisting interest in the property which is protected, for example, if C goes into insolvency. 25 There may seem to be a tension between this point and the House of Lords' analysis in Foskett v McKeown, 26 where it is said that B's claim to traceable proceeds of the initial property in the hands of T or of C depends on 'hard-nosed property rights'. 27 That analysis suggests that B's protection depends simply on the assertion of B's initial beneficial interest, and that B need not point to any additional facts. On our view, two points can be made in response to that analysis. First, our questionwhen does a third party party, C, come under a duty to Bis different from the question, addressed in Foskett, of to what property a claim against T or C relates. Second, and more broadly, the essence of the Foskett analysis lies in the idea of obviousness: if T holds particular property on trust for B, then it is obvious (and can be explained without reference to ideas such as unjust enrichment) that T also holds property acquired in exchange for that trust property on trust for B. The irony is that 'hard-nosed property rights' provide a poor way to explain such obviousness: an essential feature of a property right is that it must relate to a specific asset, and so it is not clear why holding a property right in one asset should necessarily entitle B to a property right in a different asset. 28 A different, and better, explanation is to see the Foskett analysis as recognising that whatever reason justifies T or C being under a duty to B in relation to the initial trust property also justifies that party's being under a duty to B in relation to its traceable proceeds. This is clearest in a case where T holds on an express trust for B and makes an authorised substitution of that initial trust property: T has consented to hold not only the initial property, but also its substitutes, on trust for B. Even if T makes an unauthorised substitution, the reason for T's initial duty can continue and justify T's coming under a duty to B in relation to the substitute, as a 'next best' means to enforce T's initial duty. 29 On this view, it is a focus on the duty of the defendant, rather than on any abstract property interest of the claimant, that best explains not only the ability of B to make a claim against C in Example 1, but also the ability of B to make a claim in relation to traceable proceeds of trust property.
(i) The distinction between legal and equitable interests
Care must be taken when it is said that B's beneficial interest is binding on C: first, not all of the duties of T will also be owed by C; second, the binding effect of B's interest in equity is different from, and more limited than, the binding effect of a legal property right on a third party. For example, Honoré used the term 'immunity from divesting' to describe one important 25 There is a question as to whether, in the period before C acquires knowledge of the trust, B is best described as having a 'power' to impose a duty on C: certainly, B can impose such a duty by communicating the existence of the trust to C, but such a duty will also arise if C discovers that trust by other means, and so by informing C, B is simply ensuring that a particular fact with legal consequence occurs. In feature of a legal property right. So if O has a freehold estate and grants a lease to L, for example, then L is not divested of her property right, even if O transfers the freehold estate to O2. 30 The position in equity is starkly different. In the case of the innocent volunteer receiving trust property, B clearly cannot claim that C, like T, was under an immediate duty not to use the trust property for C's own benefit. For this reason, B does not enjoy the same immunity from divesting as L does at common law, and the transfer to C, even if it is not authorised by the terms of the trust, does affect B's position.
There is nothing strange in the fact that T's unauthorised action can thus change B's position. If T holds a right on trust for B, then T, by virtue of holding that right, has a general power to deal with it, for example by transferring it to C. That power arises independently of, and irrespective of, the terms of the trust, as it depends simply on T's holding the right: it is the same power as held by O, an unencumbered owner of property. The terms of the trust may give T authority, as against B, 31 to deal with the trust property in particular ways, and those powers are relevant when considering the operation of overreaching. 32 Nonetheless, the point is that the existence of the trust does not strip T of any of T's general rights or powers in relation to the trust property; it rather imposes duties on T, owed to B, in relation to that property. 33 So if, for example, the terms of the trust state that T can sell the trust property only with the consent of X, then a sale by T to C with X's consent will mean that B cannot make an equitable proprietary claim against C, as T has exercised the specific authority under the trust, and B's right is thus extinguished. If, however, T sells to C without the consent of X, then the sale is still effective to pass title to C, but, if B can show that C's conscience is affected, B will be able to make the equitable proprietary claim against C. 34 The key Hohfeldian point that all legal relations exist only in relation to specific other parties is highly relevant here. 35 In the example just discussed, it might be said that, owing to the terms of the particular trust, T has no power to dispose of the trust property without the consent of X; but that simply means that T has no power in relation to B to extinguish B's right by making such a disposition. T does not need to rely on the terms of the trust to have a power in relation to C to transfer the trust property to C; rather, T (and C) can simply rely on the fact that T holds that trust property. Similarly, consider a case, such as Keech v Sandford, 36 in which it is said that T has no power to acquire, for T's own benefit, a renewal of a lease held by T on trust for B. Of course, T does have a power, as an adult with capacity, to take on a lease; it is just that T will then hold such a lease subject to a duty to B. As far as any other party is concerned, however, it is indeed T's lease: it is T, rather than B, who is liable on any leasehold covenants; and it is T, rather than B, who can bring a claim against a third party who interferes with the lease. The point is that the nature of T's initial duty to B means that T is disabled, as against B, from holding the lease for T's own benefit. 30 Our analysis of the case of the innocent volunteer is consistent with the view of the Supreme Court, expressed in Akers v Samba, 37 of the effect of a transfer by T to C. In such a case, T simply transfers T's right to C: there is no disposition of any right or interest of B. The question is simply whether C then comes under a duty to B in relation to the right now held by C. It is not that C needs to show any defence against a prima facie binding interest of B; it is rather that B needs to show a good reason why C should be under a duty to B. It is this dependence of equitable interests on the existence of an initial duty owed by one party to another that explains their inherent vulnerability.
(ii) Determining when C's conscience is affected
In our view, the case-law on knowing receipt provides the best evidence of the test used to determine whether C's conscience is affected by knowledge of the initial trust relationship in such a way as to subject her to a duty to B. This is because C's liability depends precisely on C's coming under the core trust duty not to use property held by C for C's own benefit, and there are significant judicial suggestions that the test to be applied to a knowing receipt claim also applies to a proprietary claim. 38 In deciding whether C is liable in knowing receipt, the key question is whether C's conscience is 'sufficiently affected for it to be right to treat him as bound by obligations in equity giving rise to an in personam claim against him as recipient to account for the money which came into his hands.' 39 As to what C must know, it is said that she must know that the property is traceable to, or was transferred in, breach of trust. 40 This test is fairly expansive. It does not require C to know who B is, or even what a trust is, and may be satisfied in any one of the following cases: where C knows that (i) the property was diverted from someone else without legitimate reason; 41 or (ii) the property represents the proceeds of fraud; 42 or (iii) the property was 'entrusted by [B] to [T] and not lent to him'; 43 or (iv) 'there was a possibility that [T] did not have title to, or authority to sell' the property. 44 It appears that the crucial fact which C must know is that someone else (such as B) has a pre-existing right in respect of the property, which may be breached by T's exercise of her general power to transfer the property to C, and that T is in fact dealing without that person's authority when she transfers the property to C.
As to the level of knowledge required for C to be liable in knowing receipt, the test is whether that knowledge is 'such as to make it unconscionable for [C] to retain the benefit of the receipt' of the trust property. 45 This formulation appears to be question-begging, but it is not without significance. Five points are worth noting for present purposes. First, the relevant date for assessing whether it would be unconscionable for C to retain the property is not the date of receipt, but the earliest date at which she holds the property and has knowledge of the circumstances of its transfer. This is consistent with our analysis that an innocent volunteer is not subject to an immediate duty to B. 46 Second, the reference to unconscionability supports our view that conscience plays an important role in signalling that a specific reason must exist before C can come under a duty to B: mere receipt of property transferred in breach of trust does not suffice. Third, the broad phrasing of the test is a deliberate attempt to avoid the intricacies of the distinctions between the five gradations of knowledge set out in the Baden, Devlaux case. 47 Fourth, the use of conscience does not dictate that C can only come under a duty where C has actual knowledge. 48 Of itself the idea of conscience does not mandate a specific level of knowledge which must be established before a duty will arise. 49 If what C knows would prompt a reasonable person to make enquiries, which in turn would reveal the material facts which would ground the duty, it can still be said that her conscience is affected, albeit more weakly than if she had actual knowledge. 50 C knows enough to enable her, through the process of moral reasoning, to work out that she ought to make further enquiries, which in turn would give her the information she needs in order to decide how to behave in the particular situation she finds herself in. Therefore, it is not particularly helpful to say that the idea of conscience per se requires a particular level of knowledge. Rather, the question of what and how much C must know depends on the nature of her moral and legal relations with B, and is itself a question of moral (and legal) principle. Finally, recent high-level authority 51 appears to require something more than mere knowledge of facts that would put someone on enquiry, which suggests that the degree of knowledge required for C to come under a duty to B in relation to the property is higher than the degree of knowledge or notice required simply to deprive C of the defence we will now examine: the bona fide purchaser defence.
B. The purchaser for value
Example 2: T holds a painting on trust for B. Acting in breach of her duties to B, and without any authority from B or under the terms of the trust, T sells the painting to C. C is unaware of the relationship between T and B and honestly believes that T simply owned the painting outright. C pays a fair market price for the painting.
The result in such a case is clear: B has no claim against C. There are however some benefits to be gained by precisely analysing the operation of the bona fide purchaser defence. 46 A similar point can be made in relation to proprietary estoppel: the question is not whether the defendant was under an immediate duty to honour a promise to the claimant; it is rather whether, given the defendant's reliance, it would now be unconscionable for the defendant to breach the promise and not provide any redress to the claimant: The language of conscience has been used to describe the operation of the bona fide purchase defence. 52 If C could show that at the time of giving value, her conscience was unaffected by notice of B's prior right, her title was said to be unimpeachable 53 and B's right was extinguished. 54 C was 'entitled to hold that which, without breach of duty' she had had conveyed to her, 55 and it was said that 'equity declines all interference with the purchaser, having, as is said, no ground on which it can affect [her] conscience.' 56 This language clearly suggests that a bona fide purchaser for value without notice is under no duty at all to B.
Even if there were no such thing as the bona fide purchaser defence, C's lack of knowledge of the initial trust relationship means that C would not in any case come under an immediate duty to B. The point of the defence is that even if B subsequently gives C knowledge of the initial trust relationship, C never comes under any duty to B. C's bona fide purchase thus gives C a form of immunity: C acquires the property from T free from any prospect of coming under a duty to B in relation to that property. This helps to explain why, if C then sells the property to C2, who does have knowledge of the initial trust relationship, B has no claim against C2. 57 At the time of the transfer to C2, C's right to the property is unburdened by any duty to B, and so C2 receives it free of any such duty. C2's position differs from that of an initial purchaser from T as, unlike such a purchaser, C2 does not deal with someone who holds a right subject to a duty to another.
It has been suggested that the bona fide purchaser defence 'clears the title' received by C and thus operates as an exception to the nemo dat principle. 58 Such a characterisation may be apt in those rare cases (such as when money passes into currency) 59 where such a defence is available against a pre-existing legal property right; but not in the context of the equitable proprietary claim. First, the requirements of the defence in equity differ from those applying where legal title is 'cleared'. 60 This is not surprising. In equity, the mere fact that C cannot rely on the defence does not necessarily mean that C will owe a duty to B: any such duty will only arise if C subsequently acquires knowledge of the initial trust relationship whilst still holding the trust property or its traceable proceeds. 61 By contrast, at common law, if title is not cleared, a third party will be prima facie liable in tort. Second, the effect of the defence in equity is not necessarily to 'clear' title: if the trust property is re-conveyed to T, then T will again hold on trust for B. 62 Third, when T transfers trust property to C, it is not the case that T purports to transfer distinct legal and equitable titles to C, and only succeeds in transferring equitable title where the defence applies. Rather, as discussed above, T simply exercises her general power, as holder of the trust property, to transfer that property to C. Even where C is a bona fide purchaser, the operation of the defence does not constitute a disposition of B's interest to C. 63 This is because C never acquires B's right, as B's right depended on the existence of a duty between B and T, and C does not benefit from any such duty.
If C wishes to avail of the immunity offered by the defence, she must demonstrate that, when she paid the purchase price and took the transfer of the legal estate, 64 she lacked actual and constructive notice that a third party (such as B) had a pre-existing 'proprietary right' in respect of the property. 65 In our view, the relevant facts of which C may or may not have notice are precisely the same facts as are relevant when determining liability in knowing receipt. The degree of knowledge or notice required to prevent C invoking the defence is, however, different, and lower than that required for C to come under a duty to B. The effect of notice (in preventing C taking advantage of a purchase for value so as to acquire an immunity) is different from the effect of knowledge (in leading C to come under a duty to B in relation to property held by C). 66 Given those different effects, there is no necessary reason why the same test must be applied. After all, where C is a purchaser for value, the effect of actual or constructive notice is simply to place C in the same position as an innocent volunteer, ie, it removes her immunity from claims by B, so that she is liable to restore what is left of the property in her hands to B if C later acquires the required knowledge of the initial trust relationship. The court will therefore ask what C actually knew and what further enquiries an honest and reasonable person, with her knowledge and experience, would have made in the circumstances. 67 Further, whereas the evidential burden is on B to show that C had sufficient knowledge to come under a duty to B for the purposes of a knowing receipt claim, 68 the position is reversed where C seeks to show that she can avail of the bona fide purchaser defence. 69
III. THE SIGNIFICANCE OF THE IDEA OF CONSCIENCE
In Part II we set out the circumstances in which an equitable proprietary claim is available to B, a beneficiary of a trust, against a third party, C, to whom T transfers the trust property. The mere fact of receipt by C is insufficient. B's interest will bind C only if the circumstances in which C received and then holds the property are such as to bring her under a duty not to deal with the property other than for B's benefit. Although the language of conscience does not reveal the moral reasons why C comes under a duty to B in respect of the property, it does tell us something about the importance of knowledge in the generation of that duty, and examining conscience may therefore assist us in understanding the current approach of the courts.
A. The meaning and explanatory role of conscience
Broadly speaking, the idea of conscience captures both the process by which we reach moral judgements and the standards by which we make them. Aquinas regarded conscience as an act of applied knowledge, capturing the idea that an individual's innate moral understanding combines with knowledge of material facts to enable her to reach a conclusion as to the moral quality of her actions. 70 The Thomist idea of conscience was influential in the development of both our contemporary understanding of conscience and the idea of conscience in equity, and it is particularly helpful in explaining the incidence of moral and equitable duties. 71 If an individual's conscience is affected by knowledge, ie, if she has knowledge of the material facts, she can reason morally as to what she ought to do, and thus it is not unjust to treat her as bound by a moral duty to do it. Therefore, moral duties may be experienced as 'demands of conscience'. 72 The language of conscience in equity may be interpreted in the same way. To say that an individual's conscience is affected by knowledge tells us that if she has knowledge of the relevant facts, her capacity for moral reasoning is activated. It is only through the process of moral reasoningie, through the operation of her consciencethat she can ascertain what she ought, morally, to do in the circumstances. At this point, it becomes reasonable to treat her as being subject to a moral or conscientious duty, which equity then underwrites and enforces. 73 To say that an individual has behaved unconscionably is therefore to indicate that she has breached a moral duty, which equity recognises and to which it gives effect.
This interpretation of conscience fits well with the way in which the courts deal with knowing receipt and the equitable proprietary claim: they are reluctant to treat C's conscience as sufficiently affected to justify the imposition of the core trust duty unless C either has knowledge of particular facts or has deliberately avoided acquiring that knowledge. It informs our analysis of the limited and special proprietary nature of B's beneficial interest under a trust, as discussed below.
B. Conscience and the moral position of innocent volunteers
If, at the date of receipt, C neither knows nor has any reason to know about B's rights in respect of the property, she does not owe a duty to B. Therefore, B cannot complain about C's actions if C deals with the property for C's own benefit. 74 Whilst C has the property but no knowledge of B's interest, her conscience is unaffected: she does not have the necessary information to work out what she ought to do with the property vis-à-vis B, and it is unreasonable to treat her as owing any moral duty towards B in respect of it. At most, she bears the risk that she ought to restore the property if she learns that B has a prior right to it. This explains why, as an innocent volunteer, C may mix the trust assets with her own and dispose of them freely, despite B's potential claim.
However, once C acquires knowledge of B's right, her conscience is affected. Then, she has all the information she needs to discern how she ought to deal with the property -eg, not to deal with it other than by restoring it -and it becomes reasonable to regard her as owing a moral duty to B to do just that. Equity underwrites this moral duty with an equitable duty 'not 70 Agnew (n 5) 5. to part with the remaining funds (and the traceable proceeds in her hands of any which had already gone) otherwise than by restoring them to or for the benefit of the beneficiaries …' 75 C may fulfil this duty by restoring the property in specie; if she is unable to do so, she will be required to give substitutive performance by personally making good its value. 76 Note that C has no choice in the matter: if she has the property, when B seeks to recover it, she must perform her obligation to restore the property, 77 and thus she is treated as a trustee.
C. Conscience and the moral position of purchasers for value
The language of conscience has also been used to describe the impact of notice on C, where C acquires the trust property for value. If C's conscience is affected by notice, she may not avail of the bona fide purchase defence. If our analysis is correct, the only effect of notice is to place C in the same position as an innocent volunteer: both are under a liability, which will not concretise into a duty unless and until they acquire knowledge of the initial trust relationship. If C, a purchaser for value, can demonstrate the absence of notice, she enjoys an immunity from this liability and thus from the prospect of ever coming under a duty to B in respect of the property.
Our analysis makes it possible to untangle any confusion that may arise from the invocation of the language of conscience in the context of both knowing receipt and the bona fide purchase defence. The key point, made above, is that whilst 'notice' by itself may suffice to prevent C from establishing the bona fide purchaser defence it need not suffice to impose on C a duty to B. First, if, as we contend, an innocent volunteer is subject only to a liability from the date she receives the property, then the same is true of C as a purchaser for value with notice. Even if notice is sufficient to subject C to a moral duty from the date she receives the property, any such duty is not strong enough to be directly enforceable as an equitable obligation. Instead, C is merely precluded from availing of the immunity which the bona fide purchase defence offers. If this is right, then the impact of notice on C's conscience should be understood as excluding her from enjoying an immunity rather than subjecting her to an equitable duty: such a duty will arise only if C acquires further knowledge of B's position.
The second point is that it may be for historical reasons that the language of conscience and duty have been used to describe both: (i) the impact of notice on a purchaser for value; and (ii) the impact of knowledge on all recipients of trust property. At one point in time, the test for establishing constructive notice for the purposes of the bona fide purchase defence turned on whether C had wilfully abstained from enquiry to avoid finding out about B's interest. 78 The general principle was that the courts would not permit C to take a legal estate if when she took it she was aware of a fact which would make it 'unconscionable' for her to take it: this required evidence of a 'desire or fixed purpose to avoid knowing more'. 79 Although the language of gross or wilful negligence was sometimes used, 80 the key question was whether C was trying to avoid knowledge of the true state of the title. 81 to subject C to a duty to B, and thus for both the equitable proprietary claim and knowing receipt. By the early twentieth century, however, the test for constructive notice had been relaxed. For C to be deprived of the bona fide purchase defence, gross negligence in her investigation of title would suffice. 82 The question was no longer whether C could show the absence of wrongdoing on her part, but rather whether she had done enough to protect her own legal title from pre-existing equitable interests. 83 During the nineteenth century, the threshold for liability in knowing receipt appears to have been constructive notice rather than knowledge, although if C acquired the property in the ordinary course of business proof of fraud or collusion was required. 84 Thus, it seems likely that for some time the threshold tests for knowing receipt and the absence of notice for the bona fide purchase defence were very similar, if not the same. If C had constructive notice of the initial trust, not only was she disabled from claiming immunity from B's equitable proprietary claim, she also came under an immediate custodial duty in respect of the property. Since then, the tests have diverged, with the result that now it is possible for C to be barred from claiming immunity as a bona fide purchaser without also coming under a duty not to deal with the property other than for C's benefit.
D. Conscience and the replication of the initial trust relationship
There is a very close relationship between the idea of conscience and the adage that equity acts in personam: this also sheds light on the way in which B's right under a trust is given protection against C. A core aspect of the initial trust relationship -T's duty not to deal with the property other than for the benefit of Bis replicated in the relationship between B and C.
The central idea common to uses and trusts was that the recipient of the property came under a duty to apply it in accordance with the purpose stipulated by the feoffor and, later, the settlor. 85 Initially, that duty was enforceable only as a matter of honour and conscience, 86 ie, it was a personal moral duty, which arose out of the trust and confidence placed by the feoffor in the feoffee to administer the property for the cestui que use. According to Strahan, 'an equitable interest is merely an interest affecting the conscience of the legal owner. If the legal owner obtains his title in such a way that his conscience is not affected by the equitable interest, he is in no way bound by it …' 87 As Simpson explains, '[T]here could be no use which attached simply to the land and not to some person.' 88 Over time, the ecclesiastical courts 89 and subsequently the courts of Chancery underwrote the feoffee's moral obligation with institutional force and allowed the cestui que use to enforce the use against the feoffee personally 'in the name of good conscience'. 90 The Chancellor's role in relation to uses 'was to see that persons acted honestly according to the precepts of good morality, and, in accordance with the principle that equity acts in personam, he did not hesitate to proceed against feoffees who disregarded the moral rights of the cestui que use.' 91 Initially the right of a cestui que use was a personal right 92 enforceable against the feoffee alone. 93 Gradually, the use began to take on proprietary characteristics as equity extended the personal liability of the feoffee to other recipients of the property. 94 The key to the extension of liability beyond the trustee was whether the third party had been affected by the personal confidence originally reposed by the feoffor in the feoffee to hold the property for the benefit of the cestui que use; 95 if not, the use would not be enforced against her. 96 In the case of purchasers with notice, Story tells us that the courts were prepared to 'force the trust upon the conscience of the guilty party, and compel him to perform it, and to hold the property subject to it, in the same manner as the trustee himself held it.' 97 Those who inherited the property from the feoffee 98 and those who received it from her by way of gift 99 were also bound to carry out the use, even though they may have had no actual or constructive notice of it at the time of receipt. Equity appears to have treated the feoffee's gratuitous transfer of the property to a volunteer as insufficient to interrupt the obligations of trust and confidence that went with it. 100 The transaction was regarded as 'a change of the person of the legal owner, without any alteration of the legal title. That confidence which had been expressly reposed in [the feoffee], was tacitly communicated to [the third party].' 101 Not having paid, the volunteer could not have been in a better position than the feoffee. 102 Then, as now, however, the cestui que use could only recover whatever property remained in the volunteer's hands at the date she became aware of the former's claim to the property. 103 The history shows that equity required a key aspect of the initial trust relationshipthe core trust duty -to be present in B's relationship with C before it would allow B to recover the property from C. Thus, although B's right could be described as having proprietary effect, equity generated this effect by ascertaining whether C's conscience had been affected by knowledge and, if so, fastening an enforceable moral duty upon C. This distinctive approach to justifying liability had practical consequences. For example, the decision in Burgess v Wheate 104 emphasised that 'the trust is an institution based on the conscience of the trustee being affected': 105 if the beneficiary died intestate without heirs, so that there was no-one with a claim on T's conscience, the property would not pass to the Crown, but could rather be enjoyed by T. The limit on T's ownership comes from an obligation owed to B, and where there is no-one to whom such a duty can be owed, the trust ceases to exist. The result in Burgess would not obtain today, 106 but the distinctive means by which equity achieves a 'proprietary' effect remains important.
In R Griggs Group Ltd v Evans, 107 Peter Prescott QC commented on the idea that equity had always acted in personam by fastening on C's conscience and requiring her to act accordingly. In his view:
If equity had tried to make [C] liable, irrespective of any notice, it would not have been acting in personam. It would have been creating a title in [B] good as against the whole world. Thus it would have been acting in rem. It would have been ousting the common law, not supplementing it. 108 Or, as Lord Mance recently put it, '[T]he rights of beneficiaries operate on the conscience of those party to or having notice of them.' 109 Were the 'bindingness' of B's interest not limited by reference to whether C's conscience is affected by knowledge, equity would not be following the law. Instead, it would be usurping it by setting up a parallel, competing system of rights in rem. The fact that the proprietary effect of B's rights under a trust depend on the existence of a particular relationship between B and C confirms that B's interest under a trust is 'a kind of personal claim that has proprietary effects because it can be enforced against any trustee, including transferees of the trust property who become trustees by operation of law.' 110
IV. CONCLUSION
The purpose of this chapter has been to explain how B's rights under a trust bind third parties, and in particular to consider the role of C's conscience in the rules currently applied by the courts. We have not sought to offer a definitive justification as to why the rules operate in this way, or to consider what the rules tell us about the operation of equity more generally: this would be the next stage of our inquiry. One possibility is that equity often acts as an extra-legal moral standard or brake, preventing one party from taking opportunistic advantage of another: 111 on this view, the role of conscience, and the focus on C's knowledge, is to determine when C is seeking an opportunistic advantage from a transfer made by T in breach of T's duty to B. Another possibility is that equity often aims to protect those who are in the process of acquiring, or at risk of losing, particular rights: 112 on this view, the focus on C's knowledge may be a means of balancing protection of B's expectation of acquiring the benefit of legal property rights 113 with protection of C's more immediate expectation of acquiring the same benefit.
It can also be noted that equity, as a secondary and supplementary jurisdiction, often intervenes to control the acquisition or enforcement of primary rights; it need not respond to a wrong committed by the defendant, but can instead aim to prevent the defendant acting in a way that can be seen as involving an unconscionable assertion of a right. 114 Similarly, the scope of B's proprietary claim is informed by whether C has come under an equitable duty to B in respect of the property, even though that duty may not arise before B asserts her claim. Understanding this is key to resolving the paradox raised at the start of this chapter. B's rights under a trust have 'in rem' effect in a limited sense only. That sense depends on their distinctive ability to bind a particular set of third parties: anyone who holds the trust property or its traceable proceeds at a point when her conscience is affected by knowledge of the initial trust relationship, so that she (like the initial trustee) may be said to owe B a moral and equitable duty in respect of the property.
